
IN THE UNITED ST ATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NORTH CAROLINA 

WESTERN DIVISION 

UNITED ST ATES OF AMERICA, 
Petitioner, 

V. 

LUCAS EUGENE TXXXXX, 
Respondent. 

NO. 5:16-HC-2113-BO 

) 
) 
) 
) 
) 
) 
) 

ORDER 

This cause comes before the Court following petitioner's motion to commit respondent, 

Lucas Eugene TXXXXX, as a sexually dangerous person pursuant to the Adam Walsh Child 

Protection and Safety Act of 2006, 18 U.S.C. § 4248. For the reasons that folJow, the Court finds 

that Mr. TXXXXX is not sexually dangerous and orders his release from commitment. 

BACKGROUND 

Petitioner ("the govenunent") instituted this civil action pursuant to Title 18 of the United 

States Code, Section 4248(a), seeking to commit respondent Lucas Eugene TXXXXX 

("respondent" or "Mr. TXXXXX") as a sexually dangerous person pursuant to the Adam Walsh 

Child Protection and Safety Act of2006 ("the Act"). The government filed a certificate stating 

that mental health personnel for the Federal Bureau of Prisons ("BOP") had examined the 

a

respondent and issued a preliminary determination that he ws a sexually dangerous person 

within the meaning of the Act [DE 1]. Such certificate stayed the respondent's release from 

federal custody pending a hearing to determine whether the respondent qualifies for commitment 

as a sexually dangerous person. The government's petition was filed on May 19, 2016. 

Respondent's projected release date was May 24, 2016. 
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A hearing was conducted before the undersigned on December 19, 2016, in Elizabeth 

City, Norh Carolina. All exhibits presented at that hearing are now received into evidence. 
t

Additionally, the parties each filed proposed fmdings of fact and conclusions of law. Pursuant to 

Rule 52(a)(1) of the Federal Rules of Civil Procedure, and after due consideration of the 

evidence presented and argument of counsel, the Court adopts the following portions of 

Respondent's Proposed Findings of Fact and Conclusions of Law (Findings), as filed on 

December 12, 2016 [DE 44], and incorporates those portions as if they were fully set forth 

herein: sections A (Mr. TXXXXX' Family and Personal History), B (Sexual Offense History), C 

r

(Mr. TXXXXX' Time In The Bureau of Prisons), D (Mr. TXXXXX' First Supevised Release 

Revocation), and E (Mr. TXXXXX' Second Supervised Release Revocation). The Court now 
holds 

that the government has failed to satisfy its burden to show by clear and convincing evidence 

that Respondent is sexually dangerous to others as defined by the Adam Walsh Act. 

DISCUSSION 

To order the commitment of a respondent pursuant to § 4248, a court must conclude, 

after an evidentiary hearing at which the government bears the burden of proof by clear and 

convincing evidence, that the respondent is a "sexually dangerous person" as defined by the Act 

The government must show that (l) the respondent has engaged in or attempted to engage in 

sexually violent conduct or child molestation; (2) that the respondent suffers from a serious 

mental illness, abnormality, or disorder; (3) as a result of which he would have serious difficulty 

in refraining from sexually violent conduct or child molestation if released. 18 U.S.C. § 4248(d). 

"[C]lear and convincing has been defined as evidence of such weight that it produces in the mind 

of the trier of fact a firm belief or conviction, without hesitancy, as to the truth of the allegations 

sought to be established, and, as well, as evidence that proves the facts at issue to be highly 
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probable." Jimenez v. DaimlerChrysler Corp. , 269 F.3d 439,450 (4th Cir. 2001) (internal 

quotation marks, citations, and alterations omitted). If the Court finds that the government has 

satisfied its burden, the individual must be committed to a suitable facility for mental treatment 

until he is determined to no longer be sexually dangerous to others. 18 U.S.C. § 4248(d). 

At the outset, the court first addresses the issue of evidence derived from polygraph 

examinations. Petitioner cites to statements made by respondent in the course of polygraph 

examinations as evidence that respondent is suffering from a serious mental illness, abnormality 

or disorder and will have a serious difficulty in refraining from sexually dangerous conduct if 

released. This evidence is problematic for several reasons. 

As the Supreme Court has concluded, "there is simply no consensus that polygraph 

evidence is reliable." United States v. Scheffer, 523 U.S. 303, 309 (1998). Consequently, 

"[p]olygraph results are generally inadmissible. However, testimony concerning a polygraph 

examination is admissible where it is not offered to prove the truth of the polygraph result, but 

instead is offered for a limited purpose such as rebutting a defendant's assertion that his 

confession was coerced." United States v. Blake, 571 F.3d 331,346 (4th Cir. 2009) (internal 

quotations and citations omitted). In United States v. A & S Council Oil Company, the Fourth 

Circuit allowed otherwise inadmissible polygraph evidence to come in where it was being used 

for the purpose of "fully exploring the bases of an expert's opinion" and not being used to attack 

the credibility of the test taker. 947 F.2d 1128, 1135 (4th Cir. 1991); see also United States v. 

Miller, 874 F.2d 1255, 1261 (9th Cir. 1989) (polygraph may be admissible if offered for some 

purpose other than the correctness of its result). 

While evidence derived from polygraph examinations may be admissible for narrow 

purposes, the reliability of the evidence petitioner seeks to enter here is especially diminished 
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when considering the circumstances of this case and the characteristics of respondent. Although 

petitioner argues that statements given by respondent in the course of several polygraph 

examinations are reliable and probative evidence of his sexual dangerousness, notes from 

respondent's treatment reports suggest that respondent's treatment provider, the polygrapher, and 

his probation officer all thought it was possible that respondent had fabricated all of those 

statements. Pet's Ex. 8, p. 4. Indeed, respondent testified that he thought he could avoid being 

sent back to prison by succumbing to the pressure exerted by his treatment provider and 

probation officer. 

While the Court would not normally find such a rationalization credible, in this particular 

case the Court finds respondent's explanation for why he made those statements and 

subsequently recanted them to be persuasive. Every expert witness in this case agreed that 

respondent suffers from A voidant Personality Disorder ("APO") or has the characteristics of 

APO. Drs. Plaud and Hastings both opined that such behavior-succumbing to pressure from 

authorities and telling them what he believed they wanted to hear-is characteristic of a person 

with respondent's characteristics and severe APD. As Dr. Hastings explained, 

[Respondent] has previously recanted these admissions and explained during this 
evaluation that he simply 'told them what I thought they wanted to hear' in order 
to please them and end what he experienced as a confrontational interrogation. 
While this might not usually be an overwhelmingly believable answer, Mr. 
TXXXXX' personality style/disorder is consistent ·with someone who 
often acquiesces and submits to authority figures, and his supervisory and 
treatment staff at the time also documented their disbelief of his admissions in 
their records. 

DE 15-1 at 31. Additionally, the Court find that respondent's explanations to be consistent with 

what it observed of respondent's demeanor and personality in open court. Respondent appeared 

agitated, nervous, and meek for the duration of the hearing. On examination by the government, 

respondent readily and quickly acquiesced to every point the government made, with no dispute 
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or argument. This is unusual behavior by someone being considered for indefinite civil 

commitment, but appears to be consistent with someone with A voidant Personality Disorder. 

Therefore, having reviewed and considered the expert's opinions that respondent suffers from 

APD, the coercive circumstances of the polygraph examinations, and having observed 

respondent's demeanor in court, the Court finds respondent's explanation regarding his recanted 

statements to be credible and will give little weight to the evidence derived from respondent's 

polygraph examinations in considering whether he is sexually dangerous. 

Petitioner averred that it would not offer polygraph examination results to attack 

respondent's credibility, or to prove that he was deceptive about the topics for which he 

undertook the polygraphs, but would only offer the opinions of expert witnesses who relied, at 

least in part, on statements given during the course of such examinations in making their 

detenninations that respondent is sexually dangerous. [DE 39]. In short, petitioner does not offer 

evidence based on the results of the polygraph examinations, but only evidence based on 

statements made in the course of such examinations. This appears to be a distinction without a 

difference. Whether respondent failed or passed the polygraph interview is irrelevant, because 

petitioner got precisely what it wanted: statements that it purports can be used to demonstrate 

respondent's sexual dangerousness. Even though Dr. Graney herself acknowledged that 

respondent's "failed polygraphs are certainly not definitive evidence of sexual reoffending," 

Pet. 's Ex. 3, p. 26, she, along with Dr. Davis, relied at least in part on recanted confessions made 

during such examinations and respondent's subsequently disavowed statement of concern for the 

safety of others to detennine that respondent suffers from a mental disorder and is at a high risk 

of reoffending. As discussed above, this evidence is acutely unreliable. To the extent any witness 

5 
Case 5:16-hc-02113-BO Document 47 Filed 02/07/17 Page 5 of 22 



relied on such evidence in his or her determination, such an analysis is given less weight by the 

Court. 

The Court will now consider each prong of the Act in turn. 

1. Whether the respondent has engaged or attempted to engage in sexually violent 
conduct or child molestation. 

The Court finds, by clear and convincing evidence, that respondent has attempted to 

engage in child molestation. Specifically, respondent pied guilty to and admits that when he was 

24 years old, he attempted to meet a thirteen year old girl for sexual contact and was convicted of 

Use of an Interstate Facility to Transmit Information About a Minor, in violation of 18 U.S.C. 

§ 2425. Pet. 's Ex. 18, pp. 2-4. 

2. Whether the respondent currently suffers from a serious mental illness, 
abnormality, or disorder. 

To meet its burden on this second prong, the government must prove by clear and 

convincing evidence that respondent "suffers from a serious mental illness, abnormality, or 

disorder." 18 U.S.C. § 4248(d). Civil commitment is limited to individuals whose mental illness 

renders them dangerous beyond their control. United States v. Francis, 686 F.3d 265, 275 (4th 

Cir. 2012). The determination of whether an individual's mental illness rises to the level of a 

sexually dangerous person is fact specific as viewed by expert psychiatrists and psychologists. 

Id. 

Although the phrase "serious mental illness, abnormality, or disorder" is not specifically 

defined, the Fourth Circuit has instructed courts that labeling a respondent with a "diagnosis" is 

merely a starting point and that "the true thrust of the§ 4247(a)(6) inquiry [is] whether, on a 

case-specific basis, the respondent's underlying condition constitutes a serious functional 

impairment." United States v. Caporale, 701 F.3d 128, 137 n.4 (4th Cir. 2012). The Court in 
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Caporale further noted that "a mental disorder or defect need not necessarily be one so identified 

in the DSM in order to meet the statutory requirement." 701 F.3d at 136 (citing United States v. 

Carta, 592 F.3d 34, 39-40 (1st Cir. 2010)). Accordingly, the phrase "serious mental illness, 

abnormality, or disorder" in the Act is "a legal term of art" to be developed by the courts. 

Caporale, 701 F.3d at 136; see also Kansas v. Hendricks, 521 U.S. 346,359 (Hendricks) 

( explaining that "the term 'mental illness' is devoid of any talismanic significance," and 

instructing that legislative development of specialized "(l]egal definitions ... need not mirror 

those advanced by the medical profession"). 

The expert witnesses in this case offered differing opinions as to whether respondent 

suffers from a serious mental disorder that is related to his sexual offending. Drs. Graney and 

Davis diagnosed respondent with Other Specified Paraphilic Disorder, attracted to pubescent and 

post-pubescent female children ( otherwise known as hebephilia). Hebephilia is not a specifically 

delineated paraphilia in the DSM-5, and several physicians in this case noted serious concern 

with such a sexual interest being used as the basis for a diagnosis of paraphilic disorder. 1 The 

court-appointed expert, Dr. Hastings, opined that the appropriate diagnosis for respondent is 

Other Specified Disruptive, Impulse-Control and Conduct Disorder (Hypersexual Disorder). 

According to Dr. Hastings, Hypersexual Disorder is characterized by a pattern of repetitive and 

intense preoccupation with sexual fantasies, urges, and behaviors, leading to adverse 

consequences and clinically significant distress or impairment in social, occupational, or other 

1 Dr. Hastings wrote in his report that: "It should also be noted that sexual arousal towards or 
behavior involving postpubescent teens (i.e., 15 and up) has never been proposed for inclusion in 
DSM as a mental/paraphilic disorder and is not considered sexually abnormal. Such arousal is 
relatively common among 'normal' men, and the decision that a particular sexual behavior is 
abnormal or deviant enough to be considered a paraphilic disorder is based upon much more than 
simply the illegality of the conduct." Resp.'s Ex. 9, p. 23. Dr. Plaud testified to the same in the 
hearing. 
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important areas of functioning. It is not recognized specifically as a paraphilic disorder in the 

Diagnostic and Statistical Manual of Mental Disorders (5th. ed.) ("DSM-5").2 Dr. Plaud did not 

diagnose respondent with any paraphilic disorder. Dr. Plaud opined that, based upon 

respondent's sexual offense history and when viewing the context of his overall sexual history, 

the diagnosis of a paraphilic or other sexually-based disorder is not appropriate in this case. 

While there is ample evidence that respondent is abnormally focused on sexual activity, 

to the extent that it has preoccupied much of his time and interest, the Court finds that the 

government has not demonstrated with clear and convincing evidence that respondent's ability to 

function normally in society has been preempted by a sexual fixation that has so dominated his 

psyche as to substantially impair and disrupt his life. See Caporale, 701 F.3d at 137. 

Although "[l]egal definitions ... need not mirror those advanced by the medical 

profession", Hendricks, 521 U.S. at 359, clinical definitions are instructive to the Court's 

analysis and particular attention to the diagnostic criteria is warranted in this case. The term 

paraphilia denotes "any intense and persistent sexual interest other than sexual interest in genital 

stimulation or preparatory fondling with phenotypically normal, physically mature, consenting 

human partners." Pet. 's Ex. 5, p. 22. The DSM-5 provides the following additional guidance: 

the criteria "intense and persistent" may be difficult to apply, such as in the 
assessment of persons who are very old or medically ill and who may not have 
"intense" sexual interests of any kind. In such circumstances, the term paraphilia 
may be defined as any sexual interest greater than or equal to normophilic sexual 
interests. 

Id Importantly, the DSM-5 also states that the presence of a paraphilia does not necessarily 

mean that the individual has a mental disorder: 

2 The DSM is widely recognized as "the authoritative reference used in diagnosing mental 
disorders." Young v. Murphy, 615 F.3d 59, 61 n. 1 (1st Cir. 2010). However, "the science of 
psychiatry ... informs but does not control ultimate legal determinations .... " Kansas v. Crane, 
534 U.S. 407, 413 (2002). 
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A paraphilic disorder is a paraphilia that is currently causing distress or 
impairment to the individual or a paraphilia whose satisfaction has entailed 
personal harm, or risk of hann, to others. A paraphilia is a necessary but not a 
sufficient condition for having a paraphilic disorder, and a paraphilia by itself 
does not necessarily justify or require clinical intervention. 

Id. The inquiry employed by forensic psychiatrists mirrors the guidance given by the Fourth 

Circuit in assessing whether a respondent suffers from a serious mental illness, abnormality, or 

disorder under the Act. Specifically, "[a] diagnosis of hebephilia ( or pedophilia, or other mental 

disorder) is merely the starting point for the court to consider the true thrust of the§ 4247(a)(6) 

inquiry-whether, on a case-specific basis, the respondent's underlying condition constitutes a 

serious functional impairment." Caporale, 701 F.3d at 142 n.4. 

There is significant disagreement among the expert witnesses and contradictory evidence 

in the record as to whether there is any particular sexual fixation that preoccupies respondent or 

what that fixation would be. As Dr. Hastings noted in his assessment, respondent "has reported a 

history of sexual interest and behavior across a wide range of areas" but "few of these interests 

have remained persistent or clearly preferential." Resp.'s Ex. 9, p. 22. The record bears out this 

point that respondent has had a variety of sexual interests, and respondent's own statements and 

actions do not indicate a clear preference toward a specific paraphilic fixation. Over the course of 

his life, respondent has had diverse, and often intense and persistent, sexual interests, and while 

respondent has indicated an attraction to post-pubescent girls, respondent has also reported 

having several sexual relationships and interactions with adult men and women. In the words of 

the DSM, the evidence does not clearly demonstrate that respondent has "any sexual interest 

greater than or equal to normophilic sexual interests." The evidence therefore does not clearly 

show that respondent is afflicted with a paraphilia. 
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However, considering whether respondent has a paraphilia or sexual fixation is only the 

first step in the Court's analysis under this prong. Even assuming respondent has hebephilia or 

another paraphilic interest, the Court must then consider whether such a condition constitutes a 

serious functional impairment so as to be a serious mental illness, abnormality or disorder within 

the meaning of the Act. Respondent clearly "has a history of compulsive pornography and sexual 

Internet use, which he has been unsuccessful in stopping despite repeated promises, attempts, 

and treatment," Resp.'s Ex. 9, p. 22, but the Court is not convinced that such behavior is 

necessarily indicative of a mental illness which has rendered respondent dangerous beyond his 

control. See Francis, 686 F.3d at 275. While it is true that respondent's behavior as an adult has 

resulted in a conviction and two parole revocations, trouble with the law alone cannot be 

indicative of a serious mental illness, abnormality, or disorder that is potentially committable 

under the Adam Walsh Act, or else the entirety of the prison population would be potentially 

subject to review as sexually dangerous persons. Such a definition of functional impairment 

would be overbroad and not narrowly tailored to the purposes of the Act. Additionally, since his 

conviction in 2006, none of respondent's legal issues have resulted from sexually dangerous 

activity. Rather, respondent's parole was once revoked during this time for accessing the internet 

and failing to report an employment change and once for not completing treatment due to failed 

polygraph examinations. There is no reliable evidence that respondent has engaged in sexually 

dangerous activity since 2006,3 and respondent has repeatedly denied viewing or possessing 

child pornography since that time. Although respondent has failed polygraph examinations and 

encountered difficulty participating in treatment, these are not serious impairments and do not 

cause harm to others to such an extent as to be a disorder, and the Court consequently cannot 

3 Discussed further in the section 3 below. 
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conclude on the basis of this evidence alone that respondent has a serious mental illness within 

the meaning of the Act. 

Additionally, two expert witnesses in this case we.re unable to diagnose respondent with a 

paraphilic disorder, and the Court credits Dr. Hasting's conclusion that, while one may not be 

able to conclusively rule out an underlying paraphilia in this case, one "cannot make a paraphilic 

disorder diagnosis to a reasonable degree of psychological certainty at this time." Resp.'s Ex. 9, 

p. 23. The Court credits this conclusion, and finds that the evidence is insufficient to establish 

that any particular paraphilia disorder has caused respondent distress or impairment or has 

entailed personal harm or risk of hann to others. Without clear and convincing evidence that any 

sort of sexual fixation has led to a serious impairment in respondent's life or the risk of harm to 

others, this Court cannot conclude that respondent suffers from a mental illness, abnormality or 

disorder under the Act that would satisfy the criteria for civil commitment. For these reasons, the 

Court finds that the conclusion ofDrs. Graney and Davis that respondent is suffering from a 

paraphilic disorder is not supported by clear and convincing evidence. 

Additionally, one expert offered his conclusion that respondent suffers from Hypersexual 

Disorder. This is not a specific paraphilic disorder under the DSM but is instead one of a 

category of disorders involving problems in self-control of emotions and behaviors, which 

manifests in behaviors that violate the rights of others or bring the individual into significant 

conflict with societal norms or authority figures. Resp.'s Ex. 9, p. 20. For the same reasons as 

discussed above, the Court is not convinced that the evidence clearly shows that respondent's 

behavior has led to a serious impairment in his life or the risk of harm to others. For these 

reasons, the Court also finds that a diagnosis of Hypersexual Disorder is not supported by clear 
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and convincing evidence and does not clearly rise to the level of a serious mental illness, 

abnormality or disorder under the Act. 

The experts in this case all agree that respondent suffers from A voidant Personality 

Disorder or has the characteristics of APO. The Court credits this diagnosis as supported 

substantially by the record evidence and comporting with the Court's observations of respondent 

during his testimony. APD is an enduring pattern of feelings of inadequacy, hypersensitivity to 

being negatively evaluated by others, and extreme shyness that begins by early adulthood and 

endures over time. APD is inflexible and present in a variety of situations, and results in 

significant distress or impairment in occupational, social, or other areas of functioning. People 

with APO generally desire social connection, but are crippled by a sense of personal inadequacy 

and intense fears of social rejection. Respondent views himself as unattractive (physically and 

socially), and he both expects and fears being shamed, ridiculed, or rejected in most social 

situations. Resp. 's Ex. 9, p. 20. As Dr. Hastings noted in his forensic evaluation, respondent's 

symptoms "are so persistent that he has opted to live most of his social life online, leaving him 

bereft of close friendships and age appropriate intimate relationships." Id. 

The Supreme Court in Hendricks required civil commitment schemes, such as the Act in 

operation in this proceeding, to couple proof of dangerousness with proof of a mental illness or 

abnormality in order to comply with Constitutional protections and so as to "limit involuntary 

civil confinement to those who suffer from a volitional impairment rendering them dangerous 

beyond their control." 521 U.S. at 358. That is, to be civilly committable, an individual's 

uncontrollable and dangerous deviant behavior must be driven by that individual's mental 

illness. The Court credits the testimony of Dr. Plaud who testified that, while a personality 

disorder such as ADP may contribute to a serious mental disorder, alone it would not generally 
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constitute a serious mental disorder as contemplated by the Act. Dr. Hastings similarly testified 

that ADP is not directly linked to sexually violent conduct or child molestation. Therefore, the 

Court finds that respondent's APD does not constitute a serious mental illness, abnormality, or 

disorder within the meaning of the Adam Walsh Act. 

The Court agrees with and credits Dr. Plaud's analysis of the record and his ultimate 

opinion on this point that respondent is not suffering from a mental disorder as defined by the 

Act. Because the government's evidence has failed to instill in the Court a "firm belief or 

conviction, without hesitancy" that respondent currently suffers from a serious mental disorder 

that would render him sexually dangerous to others, the Court finds that the government has 

failed to satisfy its burden as to this step of the inquiry. Jimenez, 269 F.3d at 450. 

3. Whether as a result of the illness, abnormality, or disorder, the respondent would 
have serious difficulty in refraining from sexually violent conduct or child 
molestation if released. 

In the alternative, assuming that respondent suffers from a serious mental illness, 

abnormality, or disorder as defined under the Act, commitment is nonetheless not warranted in 

this case because the government has met not met its burden to establish, by clear and 

convincing evidence, that respondent will have serious difficulty in refraining from sexually 

violent conduct or child molestation if released. 

As noted by the Fourth Circuit in United States v. Hall, 

[t]he "serious difficulty" prong of 4248's certification refers to the degree of the 
person's "volitional impairment," which impacts the person's ability to refrain 
from acting upon his deviant sexual interest. Kansas v. Hendricks, 521 U.S. 346, 
358 (1997) (noting that statutory requirements that couple proof of dangerousness 
with proof of a mental illness or abnormality "serve to limit involuntary civil 
confinement to those who suffer from a volitional impairment rendering them 
dangerous beyond their control"); id. at 357 (noting that civil commitment statutes 
may "provide[] for the forcible civil detainment of people who are unable to 
control their behavior and who thereby pose a danger to the public health and 
safety ... provided the confinement takes place pursuant to proper procedures and 
evidentiary standards") (internal citations omitted); see also Kansas v. Crane, 532 
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U.S. 407, 414 (2002) (noting that "our cases suggest that civil commitment of 
dangerous sexual offenders will normally involve individuals who find it 
particularly difficult to control their behavior."). 

554. F.3d 456,463 (4th Cir. 2012). The Fourth Circuit has found that in weighing the serious 

difficulty prong, it is appropriate to consider the following factors: failures while on supervision; 

resistance to treatment; continued deviant thoughts; cognitive distortions; actuarial risk 

assessments; impulsiveness; and historical offenses. Wooden, 693 F.3d at 440. It should be 

noted, however, that this inquiry "will not be demonstrable with mathematical precision." 

Kansas v. Crane, 534 U.S. 407,413 (2002) (Crane). The Wooden court also noted that when 

considering "whether an inmate suffering from pedophilia will have serious difficulty refraining 

from re-offending if released, consideration of the nature of his prior crimes provides a critical 

part of the answer" and that the frequency and nature of a respondent's prison infractions is also 

relevant. Wooden, 693 F.3d at 458. 

The Court therefore must consider both static and dynamic factors, historical behaviors 

and present impairment, in order to adequately assess whether respondent will have a serious 

difficulty in refraining from sexually deviant behavior if released. The Court cannot consider 

historical facts to the exclusion of present behavior because reliance on past behavior does "not 

allow for a respondent's subsequent growth." United States v. Antone, 742 F.3d 151, 169 (4th 

Cir. 2014) (holding an experts opinion based solely on past behavior does not satisfy the 

government's heightened clear and convincing evidence burden). As such, the Court declines to 

fully credit actuarial analyses and expert witness testimony that relies solely on respondent's past 

behavior to determine his current volitional impairment. 

Petitioner argues that respondent will have a serious difficulty refraining from sexually 

dangerous conduct or child molestation for several reasons. First, petitioner argues that 

14 
Case 5:16-hc-02113-BO Document 47 Filed 02/07/17 Page 14 of 22 



respondent's impulsive hypersexuality demonstrates that he lacks the ability to appropriately 

manage his mental illnesses. The government also argues that respondent's lack of volitional 

control is indicated by his failures while on supervision, resistance to treatment, continued 

deviant thoughts, intimacy deficits, actuarial risk assessments, and his historical offenses. As 

discussed below, the Court finds that this evidence does not clearly and convincingly 

demonstrate that respondent will have a serious refraining from sexually violent conduct or child 

molestation if released. 

As an initial matter in its analysis, and in its discretion to "decide the proper weight to 

give the expert opinions," United States v. Wood, 741 F.3d 417,425 (4th Cir. 2013), the Court 

declines to fully credit the assessments of Ors. Graney and Davis on this point for several 

reasons. First, Dr. Graney has not interviewed respondent since 2010, and Dr. Davis bas never 

conducted an in-person assessment of respondent. Therefore, unlike the other expert witnesses in 

this case, neither Dr. Graney nor Dr. Davis based their reports on relevant and recent in-person 

assessments of respondent. Second, Ors. Graney and Davis each testified that they placed at least 

some weight- and in Dr. Davis' case substantial weight- upon the results of polygraph 

examinations that respondent completed during his term of supervised release, and upon 

statements that respondent made in connection with those examinations. Indeed, Dr. Graney 

twice opined that respondent was not sexually dangerous, before ultimately changing her 

opinion. Resp.'s Ex. 2 and Ex. 3. The only material element that changed between her first two 

opinions, and the latest opinion, is respondent's failed polygraphs and his resultant termination 

from treatment. As discussed above, the Court has found that the evidence derived from 

polygraph examinations of respondent is acutely unreliable. The Court, in its discretion, 

therefore discounts the opinions of Dr. Davis and Dr. Graney, insofar as they have grounded 
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their opinions on statements related to or derived from the inherently unreliable evidence derived 

from polygraph examinations. 

Petitioner argues that respondent's failures while on supervision and his historical 

offenses indicate that he will have serious difficulty controlling his behavior if released. When he 

was between 13 and 15 years old, respondent engaged in sexual behavior with juvenile relatives. 

Respondent then spent approximately a decade in the commWiity without being investigated or 

charged as having committed or attempting to commit a sexually violent act or an act of child 

molestation. In 2006 he was arrested for attempting to meet a 13 year old in a park after chatting 

online with an undercover officer. Roughly 100 sexually explicit video clips or pictures, many 

involving children, were found on his computer at the time. He was sentenced to two years of 

incarceration, and, despite being evaluated twice for sexual dangerousness, was released on 

supervised probation. Since that time respondent surreptitiously purchased and hid two 

computers and cell phones from his probation officer, and in 2014, "pornographic chat'' and 

''other sexually explicit material" were found on a gaming system in his home. Respondent's 

parole was revoked, but there is no information indicating that these chats or sexually explicit 

materials involved minors and no violation or new charge was levied against respondent. 

Respondent's parole was revoked for a second time following a series of failed polygraph 

examinations in which he gave statements that he later recanted. 

The Court takes note ofrespondent's past illegal activity and failures while on parole. It 

takes particular notice of the fact that respondent has committed violations after being sentenced 

several times and even after he was considered for civil commitment under this very same Act, 

which may indicate that respondent lacks an ability to appreciate the consequences of his actions 

or tailor his behavior even in the face of punishment. However, the Court finds it important that 
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despite these past acts of illegal activity, the evidence of any sexually dangerous conduct by 

respondent in the last ten years is uncertain at best. His violations under supervised release did 

not involve hands-on sexual offending; and respondent has recanted statements he made 

admitting to any such offenses. Not even the petitioner's own witnesses have reasonable 

certainty that respondent has recently committed any sexually dangerous acts since 2006. The 

government's expert witness, Dr. Graney, concedes that this is "not a clear cut case ... as there 

is uncertainty as to what has actually transpired during Mr. TXXXXX' time in the community." 

Pet.' s Ex. 3, p. 25. Respondent did admit to entering chat rooms during this period, and admits 

that he may have chatted with underage children, but respondent also testified and told treating 

and forensic psychiatrists that he did not seek out underage girls and did not want to have sex 

with them. There is scant evidence of even sexually deviant conduct on the part of respondent in 

the past decade, and there is no clear and convincing evidence that respondent has viewed or 

possessed child pornography or engaged in other sexually deviant conduct in the past ten years. 

n

Despite the uncertainty of ay recent instances of sexually dangerous conduct, Drs. Graney and 

Davis nonetheless find respondent to be sexually dangerous. The Court does not agree, and finds 

m

that the fact that the last reliable instance of respondent comitting or attempting to commit a 

sexually violent act or act of ch.ild molestation was over a decade ago weighs against the 

government's position that respondent is sexually dangerous. 

Dr. Graney and petitioner next argue that, even if it were determined that respondent has 

not engaged in any sexually dangerous activity since his arrest in 2006, respondent is nonetheless 

in danger of reoffending if now released because he has shown increasing difficulty with his 

sexual self-management. Pet. 's Ex. 3, p. 28. 
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The Court does not agree, and finds that there is not clear and convincing evidence 

demonstrating that respondent is increasingly having difficulty managing his sexual impulses 

such that he will face serious difficulty refraining from reoffending if released. First, the Court 

finds important respondent's testimony that he acknowledges the wrongness of his prior sexual 

offending and that he needs help. He acknowledged the wrongfulness of his conduct to his 

arresting officers in 2006 and took full responsibility for his behavior. Resp.'s Ex. 10, p. 7. 

Respondent's treating physicians have frequently noted that respondent acknowledges the 

wrongfulness of his behaviors and the consequences of his actions, and this sentiment was 

reiterated by respondent at the hearing. There is little, if any, evidence that respondent is unable 

or unwilling to understand the wrongfulness of his actions and little evidence that respondent has 

ever attempted to rationalize or justify his sexually deviant conduct. Instead, the record indicates 

many instances of respondent expressing shame, remorse, and embarrassment due to his actions, 

and the Court therefore finds, based on his testimony and interviews with forensic psychologists, 

that respondent does appreciate the wrongfulness and harmfulness of both the contact and non

contact based offenses which have been admitted and adjudicated. This finding weighs against 

the government. 

Additionally, the Court does not find that respondent has been unwilling to engage in 

treatment. The Court acknowledges the testimony regarding respondent's difficulty in 

completing treatment, but does not find that the government has demonstrated by clear and 

convincing evidence such an unwillingness by respondent to complete treatment which would be 

indicative of a lack of volitional control. Respondent's treatment history is lengthy, but it is 

worth summarizing here as it is substantial factor in the government's case. Respondent 

participated in treatment following his 1996 juvenile conviction, and there is no indication that 
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he failed to comply with his court-ordered treatment. Respondent stated that he completed this 

year-long treatment successfully. Resp.'s Ex. 9, p. 14. Respondent was again ordered to 

complete treatment following his 2006 conviction. Respondent attended six of 14 scheduled 

appointments and was discharged before completing treatment due to an excessive number of 

missed appointments. Id. Respondent testified that he stopped attending because he could not 

afford the treatment. Respondent was ordered to resume and complete this treatment in 2009, and 

he subsequently completed nine group sessions and eight individual sessions. Treatment notes 

indicate that respondent "made noticeable progress in his willingness to participate in the 

treatment process and to divulge specific infonnation relative to his offense and personal 

history" and that he admitted his offense and was able to verbalize a better understanding of 

victim empathy. Id In 2009, the sentencing judge departed from the guidelines and sentenced 

respondent to only 24 months imprisonment, in part due to respondent's "extraordinary efforts in 

treatment." Pet. 's Ex. 3, p. 26. Following his incarceration due to his initial parole violation, 

respondent reportedly expressed an interest in participating in Residential Sex Offender 

Treatment Program and signed an Agreement to Participate Form. Resp. 's Ex. 9, p. 15. However, 

he failed to show up for subsequent appointments to discuss the program and was later 

transferred to FCI Butner where he was no longer eligible for treatment due to the limited time 

left on his sentence. Id. Respondent then participated in treatment following release where he 

resided in a residential reentry center and participated in outpatient sex offender treatment 

through Alpha Counseling & Treatment, Inc. Id After failing a series of polygraph interviews, 

respondent was terminated from this treatment in December, 2015. Id. His parole was thereafter 

revoked a second time, and he has since remained incarcerated. 
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While respondent has been tenninated from treatment twice, once was for an inability to 

afford it and he later completed that treatment with such success to move the sentencing court to 

depart downward from the sentencing guidelines. The court takes notice of respondent's most 

recent difficulty completing treatment and the concern of staff at that facility that respondent was 

not making satisfactory progress, such a failure alone does not clearly support a finding that 

respondent lacks volitional control. Therefore, while this treatment history is not perfect, it does 

not clearly show an unwillingness or inability to participate in treatment, and does not clearly 

demonstrate that respondent is a danger to the community. 

Finally, the Court notes that respondent has not had single infraction while serving time 

in the Bureau of Prisons and that he has a commendable history of stable employment and 

education, both of which demonstrate respondent's ability to reenter and function in the 

community and manage his behavior. 

In summary, there is no clear evidence that respondent has committed any sexually 

dangerous acts in the last ten years. Respondent has lived in the community three times since 

2006 without incident of sexually dangerous behavior. While respondent's actuarial risk 

assessment scores are indicative of elevated risk and there are additional dynamic risk factors in 

his life such as intimacy deficits and issues with self-regulation, there is also significant 

diagnostic disparity among the four experts that testified in this case and there is not clear 

evidence in the record that respondent lacks control over his behavior. Respondent has 

acknowledged his sex offense history and understands the wrongfulness of his behavior, he has 

been willing to engage in sex offender treatment in the past, and several psychiatrists that 

evaluated him in person concluded that he will not have a serious difficulty in controlling his 

behavior if released. 
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While respondent has made illegal and immoral choices, the government has not clearly 

demonstrated that respondent fits the profile of one who is compulsively driven to commit 

sexually violent acts or child molestation. Failure to prove such a serious difficulty in controlling 

his behavior beyond that of the ordinary criminal recidivist is fatal to the government's position 

that respondent should be indefinitely committed. Crane, 534 U.S. at 413 (holding that civil 

commitment schemes must require "proof of serious difficulty in controlling behavior ... 

[which] must be sufficient to distinguish the dangerous sexual offender whose serious mental 

illness, abnormality, or disorder subjects him to civil commitment from the dangerous but typical 

recidivist convicted in an ordinary criminal case."). 

The Court therefore credits and accepts the conclusions of Dr. Hastings and Dr. Plaud 

that respondent is not sexually dangerous. Respondent does not clearly have a mental illness, 

abnonnality or disorder that has rendered him a danger to himself or to others. Even should it be 

found that respondent does suffer from a mental disorder under the Act, there is no reliable 

evidence that, in the last decade, respondent has committed or attempted to commit a sexually 

dangerous act or act of child molestation, and two parole revocations, difficulty completing 

treatment, and a series of failed polygraph interviews are not sufficient evidence to show that 

respondent will have a serious difficulty controlling his behavior so as to be a danger to others. 

Accordingly, the Court finds that petitioner has not met its burden to demonstrate, with clear and 

convincing evidence, that respondent is a sexually dangerous person under the Adam Walsh Act. 

CONCLUSION 

For the foregoing reasons,judgment shall be entered in favor of the respondent, Lucas Eugene 

TXXXXX, and against the petitioner, the United States of America. The government is 
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ORDERED to release the respondent to the custody of the appropriate United States Probation 

Office and this action is hereby DISMISSED. 

SO ORDERED, this 'Yday of February, 2017. 

~~ld ~~ ERRENCEW.BOYLE • 
UNITED STA TES DISTRICT JU~ 
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